I. INTRODUCTION
The Canada-United States Free Trade Agreement (FTA)' went into effect on January 1, 1989.1 The United States and Canada entered the agreement for the purpose of increasing the economic activity between them and promoting an atmosphere of fair competition.' In contrast to this purpose, many states have enacted buy-American legislation which requires state government entities to restrict their procurement of foreign goods. These state restrictions on foreign products appear to cut against the federal government's policy of loosening the trade barriers with Canada. One federal appellate court held that the state restrictions did not conflict with the legislative intent when Congress ratified the treaty with Canada. 4 The conflict between the FTA and the buy-American statutes goes to the heart of the forces pulling at United States economic development in the international economic system. This Note will address the conflict between buy-American statutes and the FTA. The attitude reflected by the federal government in the FTA is one of opening a free market system with a major trading partner. The attitude reflected by the states in their buy-American statutes is one of protectionism. There are two relevant questions raised by these conflicting concerns. First, how do we balance the concerns of the federal government and the concerns of the individual states in the area of international trade? Second, how narrowly or broadly should the courts interpret trade agreements entered by the United States? This discussion leads to constitutional issues on the supremacy of the foreign commerce clause and the foreign affairs power over the laws of the states. Moreover, in order for the United States government to effectively negotiate in the area of sub-national government procurement policy, it is imperative to understand the power the federal government of Canada has in enforcing international economic agreements over the Provinces.
II. BuY-AMERICAN STATUTES
The question whether the Canada-United States Free Trade Agreement preempts the Pennsylvania Steel Act was addressed by the United States Court of Appeals for the Third Circuit in Trojan Technologies, Inc. and Kappe Associates, Inc. v. Commonwealth of Pennsylvania. 5 The court looked at the Pennsylvania Steel Products Procurement Act ("Pennsylvania Steel Act"). 6 This Act is an example of how the states attempt to set up guidelines to protect American or local interests or businesses through laws or regulations. Generally, these laws require that suppliers contracting with the local government for public works projects provide products which have been American-made. The Pennsylvania Steel Act provides:
Every public agency shall require that every contract document for the construction, reconstruction, alteration, repair, improvement or maintenance of public works contain a provision that, if any steel products are to be used or supplied in the performance of the contract, only steel products as herein defined shall be used or supplied in the performance of the contract.
as herein defined are not produced in the United States in sufficient quantities to meet the requirements of the contract."
The Trojan case is the only case in which a federal court has addressed the question of whether buy-American statutes are unconstitutional. The Pennsylvania Steel Act is challenged on several grounds: 1) whether the Act is preempted by various federal statutes and executive agreements regulating foreign commerce, 2) whether the Act unconstitutionally burdens foreign commerce, 3) whether the Act interferes with the federal government's exercise of the foreign relations power, 4) whether the Act is unconstitutionally vague, and 5) whether the Act violates the equal protection clause. 9 This Note will examine the first three issues and then turn to a comparison with Canadian law on these issues.
Several states have similar statutes to control the purchasing practices of their public agencies.
1 0 Since much has already been written on this subject in other law review articles and notes, only a brief survey of the history and types of the statutes involved is needed. 1 The United States Congress enacted the Buy American Act in 1933.12 This Act requires federal agencies to purchase American-made materials. Also, any contractors working on federal public works projects are required to use American-made materials. However, the Act makes exception for "impracticability" of acquiring American-made material, an unreasonable increase in cost, or where the product is not made in sufficient and reasonable quantities in the United States.
3 The pertinent parts of the Act state:
Notwithstanding any other provision of law, and unless the head of the Federal agency concerned shall determine it to be inconsistent with the public interest, or the cost unreasonable, only such unmanufactured articles, materials, and supplies as have been mined or produced in the United States, and only such manufactured articles, materials, and supplies as have been manufactured in the United States substantially all from articles, materials, or supplies mined, produced or manufactured, as the case may be, in the United States, shall be acquired for public use. This section shall not apply with respect to articles .. .for the use outside of the United States, or if articles . ..of the class or kind to be used or the articles • . . are not mined, produced, or manufactured, as the case may be, in the United States in sufficient and reasonably available commercial quantities and of a satisfactory quality. 4 This federal statute was first enacted in 1933 at the height of the Great Depression. The Congressional concern is noted in the legislative history of the statute: "With 12,000,000 men walking the streets of this country, this work, which will be paid for by American taxpayers, should be awarded to an American manufacturer, who in turn will employ American labor."' 5 Indeed, the statute was an attempt by
Congress to alleviate the pressures on American industries during the Great Depression.
6
The federal Buy American Act is much broader than the Pennsylvania Steel Act because it covers all American-made products and is not limited to steel. However, several states have modeled their statutes on the federal Buy American Act. These states have some of the same economic and protectionistic concerns as the federal statute. [ Vol. 4:131 The distinction between the federal-type Act and the Pennsylvania-type Act has been labelled by some commentators as comprehensive and product-specific 8 A comprehensive statute is one that requires only domestic materials be used in the public works. By contrast, the productspecific statute, exemplified by the Pennsylvania Steel Act, specifies that domestic materials, such as steel, must be used in local public works projects. "
In addition to the categories of product-specific and comprehesive statutes, the statutes have been categorized as absolute and flexible. 20 An absolute statute is one that does not allow state officials to use discretion when carrying out the provisions of the statute which require the use of American-made products. That is, state officials must carry out the provisions of the statute without exception.
21 A flexible statute is one that contains discretionary language (like the federal statute), 2 2 or that relies on specific percentages between the domestic and foreign bids to determine unreasonable costs. Notwithstanding any inconsistent provision of any law, and unless the head of the department, or other public officer charged with the duty by law, shall determine it to be inconsistent with the public interest, or the cost to be unreasonable, only domestic materials shall be acquired or used for any public work. This section shall not apply with respect to domestic materials to be used for any public work, if domestic materials of the class or kind to be used are not mined, produced or manufactured, as the case may be, in the United States in commercial quantities and of a satisfactory quality. The Trojan court first looked at the preemption challenge to the Steel Act under the Canada-United States FTA and the Agreement on Government Procurement, which was entered into in 1979 pursuant to the Tokyo Round of GATT negotiations.
2 The appellant, Trojan Technologies, Inc., was a Canadian corporation. 29 Trojan Technologies, Inc. contended that the Pennsylvania Steel Act "runs counter to the Agreement's stated purpose of liberalizing government procurement policies and thus is preempted." ' The Trojan court held that the Canada-United States FTA did not preempt the Pennsylvania Steel Act because it cannot be inferred that "the executive and legislative branches intended to require the unilateral elimination of state trade determines that:
(1) the price of American steel products is not reasonable, as provided in 5 17-304 of this subtitle;
(2) American steel products are not produced in sufficient quantity to meet the requirements of the contract; or (3) the purchase of American steel products would be inconsistent with the public interest.
(c) NOTICE. -The public body shall give notice of the requirement for American steel products in the invitation for bids or request for proposals. The statute continues:
[An American steel product shall be considered reasonable if it does not exceed the sum of the bid or offered price of a similar steel product of foreign origin, including duty, plus:
(1) 20% of that bid or offered price; or (2) 30% of that bid or offered price if the steel product is produced in a "substantial labor surplus area" as defined by the United The Government Procurement section of the Canada-United States FTA is found in chapter 13.32 Its objective is outlined in article 1301:
In the interest of expanding mutually beneficial trade opportunities in government procurement based on the principles of non-discrimination and fair and open competition for the supply of goods and services, the Parties shall actively strive to achieve, as quickly as possible, the multilateral liberalization of international government procurement policies to provide balanced and equitable opportunities. 33 Thus, the objective explicitly emphasizes that the liberalization of the government procurement policies between the two nations is "based on the principles of non-discrimination and fair and open competition."
34
Coverage of the Canada-United States FTA is limited to "procurements specified in Code Annex I . . . . ", 35 The Code Annex specifies thirty-two federal Canadian agencies 3 6 and fifty-four federal United States agencies. 37 The Code Annex does not include any state or provincial agencies in its list of applicable agencies.
However, the Canada-United States FTA has provided for further negotiations on government procurement in Article 1307.38 This Article provides:
The Parties shall undertake bilateral negotiations with a view to improving and expanding the provisions of this chapter, not later than one year after the conclusion of the existing multilateral renegotiations pursuant to Article IX:6(b) of the Code, taking into account the results of these renegotiations. 39 So, the Canada-United States FTA does not require the opening up of sub-national government procurement legislation. Coverage under this Annex will be the subject of consultations with state and provincial governments in accordance with Article 1024.52
This Annex has not made any direct changes in the respective positions of the United States and Canadian governments on the sub-national government procurement strategies. It merely indicates that the federal government of each nation is willing to address this issue with their respective states or provinces.
Article 1024, on further negotiations, indicates that the parties intend to continue negotiations on the liberalization of the government procurement markets and agree to begin these negotiations no later than December 31, 1998." Article 1024 further provides:
[T]he Parties will endeavor to consult with their state and provincial governments with a view to obtaining commitments, on a voluntary and reciprocal basis, to include within this Chapter procurement by state and provincial government entities and enterprises. In addition, Article 1024 provides that this Agreement is to comply immediately with any changes in the GATT Agreement on Government Procurement, if the GATT negotiations are completed prior to the further negotiations provided for in NAFTA. 55 The General Agreements on Tariffs and Trade (GATT) 6 has a section that applies to government procurement which is called the Agreement on Government Procurement. 5 ' The Government Procurement Code is an attempt by the signatory governments "to provide transparency of laws, regulations, procedures and practices regarding Article I provides for the scope and coverage of the Government Procurement Code. Article I limits the coverage of the Code to "entities under the direct or substantial control of parties . . . . "6 Further, Article I limits the coverage to entities specified by the lists in Annex 1.6' Also, Article I specifies that local and regional governments of the signatory countries are not included, but the sub-national governments shall be informed of "overall benefits of liberalization of government procurement. ' 62 Currently, the international agreements to which the United States government is a party do not affect sub-national government procurement practices. In fact, it is clear from the language of the agreements that the sub-national government procurement laws and regulations are not addressed by any of these agreements. Instead, the sub-national government procurement laws and regulations are merely open to further negotiations in all the agreements.
IV. FEDERALISM AND FAIR TRADE
Several commentators have suggested that the United States should extend its agreements to include state government procurement. This same commentator suggested that "the United States now stands poised to bring itself and its trading partners closer to achieving the benefits of international free trade.' ' 65 However, the Trojan court suggested, in a footnote, that "achieving United States-Canadian reciprocity in sub-national government procurement may require more than national legislation." 66 The Trojan In a footnote, the Trojan court suggested that "on the United States' side, Congress would have authority to act preemptively in this area [sub-national government procurement] as an exercise of its power over foreign commerce .. .. *"69 However, the court continued, "it is not at all clear that the Canadian Parliament has cognate authority.''70 So, in order to take the "next logical step," it is important to understand the complicating factors of working with other legal and governmental systems.
Despite commonalities, working out an agreement between the United States and Canada on the sub-national government procurement practices of both nations may require more than a desire to reduce these barriers to trade. It may require greater understanding of the diverse nature of the two different legal and political systems under the constitutions of both nations. Even though both nations are governed by federal systems, each nation has developed its own unique brand of federalism. Hence, the question is not whether the United States should attempt to open up free trade with other nations in the area of government procurement. Instead, the question is a much more practical one: what is the most effective way to implement the move toward free and fair trade between nations in the area of sub-national government procurement?
V.
THE UNITED STATES CONSTITUTION AND FEDERALISM
The concern about federalism is among the oldest concerns in the history of United States constitutional law, dating back to the time of 
A. Commerce Power
The Constitution is straightforward on the power granted to the federal government in the area of international trade. Article I, 5 8 explicitly states that Congress has the power to "regulate Commerce with foreign Nations." 74 It is well-established that the foreign commerce power granted to Congress in the Constitution may act as a prohibition to state regulatory activity, absent preemptive federal legislation." Through negative implication, the courts have often found that the foreign commerce clause proscribes state regulation of foreign commerce. The foreign commerce power, though broadly interpreted, has some limitations. The Supreme Court has recognized that when a state is acting as a market participant, and not functioning as a regulator of foreign or interstate trade, then the state is not subject to the constraints of the commerce clause . 17 In South-Central Timber Development, 78 an Alaskan timber purchaser and shipper brought an action challenging Alaska's requirement that timber taken from state lands be processed within the state prior to export. It should be noted that the Alaskan timber corporation that brought the suit was engaged in the business of purchasing, logging, and shipping timber into foreign countries (almost exclusively with Japan).
7 9 Often, the company sold unprocessed logs, since it did not operate a mill in Alaska.
8 0 The Supreme Court held that the state was not protected by the marketparticipant doctrine for three reasons. 8 " First, the state was not "merely subsidizing local timber processing in an amount 'roughly equal to the difference between the price the timber would fetch in the absence of such a requirement and the amount the state actually receives."' 8 2
Instead, the state was imposing "conditions downstream in the timberprocessing market.
'8 3 Second, the market-participant doctrine is not an unrestrained exception to the commerce power. Instead, the Court suggested that the doctrine might be limited by a more rigorous scrutiny "when a restraint on foreign commerce is alleged ... ."84 Third, the Court suggested that the market-participant doctrine might be limited when the state is involved in the sale of natural resources (like timber) and not the sale of a product which was 'the end product of a complex process whereby a costly physical plant and human labor act on raw materials .... ",6 Thus, the Court limited the use of the marketparticipant exception in the areas of foreign commerce, natural resources, and when the state's regulation has a downstream effect.
The Trojan court looked at the Pennsylvania Steel Act in light of the foreign commerce power. The court held that the Steel Act did forbid its citizens and resident corporations from investing in or trading with multinational corporations which have affiliates or subsidiaries in South Africa. But under the Supreme Court's market participant exception to the commerce clause, a state would be free to pass laws forbidding investment of the state's pension funds in companies that do business with South Africa, or rules requiring that purchases of goods and services by and for the state government be made only from companies that have divested themselves of South African commercial involvement. [Vol. 4:131 not violate the commerce clause because it fit within the marketparticipant doctrine. The court defined the market-participant doctrine as protecting states "when they are acting as parties to a commercial transaction rather than . . . [when] they are acting as market regulators." 86 The Trojan court bypassed the suggested limitation on foreign commerce under the market-participant doctrine by noting the Supreme Court's "rule that State restrictions burdening foreign commerce are subjected to a more rigorous and searching scrutiny. ' "87 Then, the Trojan court held that the Pennsylvania statute survived "even the most searching review." 8
The Trojan court gleaned from Japan Line, Ltd. v. County of Los Angeles 89 "two concerns that underlie the application of a more probing analysis to state statutes that affect foreign commerce." 9 The Trojan court listed these two concerns: 1) "the danger of multiple taxation," and 2) "state enactments may 'impair federal uniformity in an area where federal uniformity is essential."' 9 ' The court concluded that the first concern was "not implicated by the Steel Act.' '92 Also, the Trojan court concluded that the second concern about impairing federal uniformity was not a problem with state procurement practices since "reconciling conflicting policy among multiple national sovereigns" was not the kind of area where federal uniformity was essential. 93 However, we need to look at the language used in Japan Line to describe the unanimity principle:
[A] state tax on the instrumentalities of foreign commerce may impair federal uniformity in an area where federal uniformity is essential. Foreign commerce is preeminently a matter of national concern. 'In international relations and with respect to foreign intercourse and trade the people of the United States act through a single government with unified and adequate national power . . . ' The Japan Line court suggested that the negative implications of the foreign commerce clause should be subjected to the unanimity principle, and that the states in the area of foreign commerce are limited if the state enactment "may impair federal uniformity in an area where federal uniformity is essential." 95 One commentator suggested that this principle would apply to buy-American statutes, and noted that this principle ''raises an interesting question as to the effect of this essentially novel commerce clause principle in a possible constitutional test of state BuyAmerican statutes.' ' 96 However, the Trojan court reasoned that the unanimity principle did not apply to the Pennsylvania Steel Act because there are "no problems of reconciling conflicting policy among multiple national sov- Thus, the foreign policy doctrine gives the power to make foreign policy to the federal government. This doctrine is not based on explicit words in the Constitution; rather, it is based on the structure of the federal system. In Zschernig v. Miller, ' 0 7 the Supreme Court explicitly uses a structural analysis of the federal government to support its position that an Oregon probate statute was unconstitutional. The Oregon statute provided that a foreign heir's claims from an Oregon decedent for real or personal property would escheat unless the foreign claimant can carry his burden of proving three requirements: 1) there is a reciprocal right for United States heirs to take property from estates in the foreign country; 2) Americans are assured the right to receive payment from estates in the foreign country; and 3) the citizens of the foreign country have the right to receive the proceeds of the estate without confiscation. The Court held that the Oregon statute was unconstitutional because "the history and operation of this Oregon statute make clear that . . .
[the statute] is an intrusion by the State into the field of foreign affairs which the Constitution entrusts to the President and the Congress."' 0 9
Further, the Court stated that the statute "seems to make unavoidable judicial criticism of nations established on a more authoritarian basis than our own." ' 0 The Court concluded: "The present Oregon law is not as gross an intrusion in the federal domain as . . . others might be. Yet . .. it has a direct impact upon foreign relations and may well adversely affect the power of the central government to deal with those problems.""' Justice Stewart's concurrence clearly based the result of the case on the structure of the federal system of government.
1 1 2 Justice Stewart stated:
We deal here with the basic allocation of power between the States and the Nation. Resolution of so fundamental a constitutional issue cannot vary from day to day with the shifting winds at the State Department. Today, we are told, Oregon's statute does not conflict with the national interest. Tomorrow it may. But, however that may be, the fact remains that the conduct of our foreign affairs is entrusted under the Constitution to the National Government not to the probate courts of the several States. Zschernig is the last major pronouncement by the U.S. Supreme Court on federal preemption of state law in the foreign affairs field that is based on structural analysis. The case should not be taken, however, as a statement that all state laws or decisions that may have foreign affairs implications are necessarily unconstitutional. All the cases dealing with this issue recognize the continuing role of the concept of federalism in appropriately dividing governmental decision-making authority. The principle of federalism echoes a fundamental principle of democracy: that governmental decisions made at the local level are more likely to reflect the will of the people most directly affected by them. As long as the United States continues to exist as a federal nation, decisions in cases involving
[Vol. 4:131
states' power is limited by the very nature of the federal structure of government. One commentator noted that "deciding whether a state action is preempted by the national power over foreign affairs requires determining whether the values of local self-government inherent in the federal structure are appropriately given effect in the circumstances of the case.'"'
5
The Trojan court held that the Pennsylvania Steel Act was not preempted by the foreign affairs power of the federal government. The Trojan court reasoned:
The Pennsylvania statute exhibits none of the dangers attendant on the statute reviewed in Zschernig, for Pennsylvania's statute provides no opportunity for state administrative officials or judges to comment on, let alone key their decisions to, the nature of foreign regimes. On its face the statute applies to steel from any foreign source, without respect to whether the source country might be considered friend or foe. Nor is there any indication from the record that the statute has been selectively applied according to the foreign policy attitudes of Commonwealth courts or the Commonwealth's Attorney General." 6 possible state intrusion into foreign affairs must continue to strike an appropriate balance between preservation of the values of local self-government and the need for national uniformity in matters of international affairs. Id. See also HENKIN, supra note 99, at 241. Henkin suggested:
The Zschernig doctrine does not, of course, substitute the judgment of the federal courts for that of the federal political branches; it asserts only the authority of the courts to strike down state acts when the political branches have not acted. 
1993]
Moreover, the Trojan court noted that Congress could preempt subnational government procurement restrictions through federal legislation but has taken no steps to do so." 7 It is clear that the national government has the exclusive power to deal with foreign affairs. However, there are instances where the states and the national government have overlapping authority. In these instances, the states are permitted to pass legislation that has an impact on foreign affairs, so long as the states are not having a "direct impact upon foreign relations" and the impact of the state legislation does not "adversely affect the power of the central government to deal with those problems." 1 8 Buy-American statutes do have a direct impact on the foreign relations of the United States. Also, buy-American statutes may have an adverse effect on the power of the central government to deal with problems that may arise in the area of free and fair trade. However, the states' power to regulate their own government procurement practices is a local concern that must be balanced against the national interest promoting free trade. Perhaps the national government has not preempted the states' buy-American legislation as a means to promote a fair and reciprocal agreement between nations in the area of sub-national government procurement. To preempt state legislation at this point may be counterproductive in the negotiating process of GATT and NAFTA. [Vol. 4:131 of the Constitution is, to the extent of the inconsistency, of no force or effect.
VI. THE CANADIAN

120
The supremacy of the Constitution of Canada is the foundation for their federal system of government, and "gives priority to the 'Constitution of Canada' where it is inconsistent with other laws." ' ' The pertinent question for the analysis here is whether the provincial governments of Canada have power under their federal system over foreign trade and commerce, as well as in the areas of treaty-making or foreign affairs. If so, the question becomes whether the central government of Canada has the power to require the provincial governments to conform to agreements made between the Canadian government and the United States.
A.
Trade and Commerce Power and the Property and Civil Rights Power 22
Section 91(2) of the Constitution of Canada provides for the distribution of the federal legislative power of Parliament:
[I]t is hereby declared that (notwithstanding anything in this Act) the exclusive Legislative Authority of the Parliament of Canada extends to all Matters coming within the Classes of Subjects next hereinafter enumerated; that is to say,-2. The Regulation of Trade and Commerce. 96 (2d ed. 1985) . 122. Id. at 455. Hogg noted that civil rights in the context of "property and civil rights" does not bear the meaning which it has acquired in the United States, that is, as meaning the civil liberties which in that country are guaranteed by the Bill of Rights. Civil rights in the sense required by the Constitution Act, 1867 are juristically distinct from civil liberties. The civil rights referred to in the Constitution Act, 1867 comprise primarily proprietary, contractual or tortious rights; these rights exist when a legal rule stipulates that in certain circumstances one person is entitled to something from another. But civil liberties exist when there is an absence of legal rules: whatever is not forbidden is a civil liberty. Id. at 455. 123. CAN. CONST. (Constitution Act, 1867) pt. VI (Distribution of Legislative Power), S 91(2)(describing the legislative authority of parliament of Canada).
Subjects next hereinafter enumerated; that is to say,-13. Property and Civil Rights in the Province. In Citizens Insurance Co. v. Parsons, 125 the Privy Council 126 discussed the relationship between the federal power over the regulation of trade and commerce and the provincial power over property and civil rights. The issue presented was whether a provincial statute was valid that prescribed conditions to be included in all fire insurance policies.
1 2 1 7
Specifically, the respondent was concerned with whether the provincial statute in question "had relation to matters coming within the class of subjects described in No. 13 of sect. 92, viz., 'Property and civil rights in the province. '128 The Privy Council held that the "Act in question is valid." 1 29 The Privy Council reasoned that the words "regulation and trade" would include political arrangements in regard to trade requiring the sanction of parliament, regulation of trade in matters of inter-provincial concern, and it may be that they would include general regulation of trade affecting the whole Dominion. 130 The Privy Council continued:
It is enough for the decision of the present case to say that, in their view, its authority to legislate for the regulation of trade and commerce does not comprehend the power to regulate by legislation the contracts of a particular business or trade, such as the business of fire insurance in a single province, and therefore that its legislative authority does not in the present case conflict or compete with the power over 126. HOGG, supra note 121, at 4. Hogg described the Judicial Committee of the Privy Council in England as the final appellate authority for British North America. After Canada was granted independent national status, the framers were content to leave the appellate authority in the British hands of the Privy Council. Hogg noted, "When the Supreme Court of Canada was established in 1875, it was established by an ordinary federal statute, and the right of appeal to the Privy Council was retained; the abolition of Privy Council appeals did not occur finally until 1949." Id. at 4.
127. property and civil rights assigned to the legislature of Ontario .... 131 Therefore, it has been generally held since the Parsons case that the provinces have power over intraprovincial trade and commerce under their constitutionally granted power over "property and civil rights."
32
The federal power over trade and commerce has been limited to the areas of international and interprovincial trade, and general regulation of trade "affecting the whole Dominion.
' ' 1 3
In Dominion Stores v. The Queen, 14 the Supreme Court of Canada held that Part I of the federal Canada Agricultural Products Standards Act 35 was inapplicable to the completely intraprovincial events under which this case was brought. 36 The federal Act sought to establish grading plans for agricultural products. Part I outlined a plan that, "so far as it applies within a Province, is voluntary in the sense that the strictures of the statute do not apply unless and until the products in question are offered for sale under a grade name prescribed pursuant to the statute. ""3 Part II was a compulsory plan for international and interprovincial trade requiring products in international and interprovincial trade to conform to the statute's grading standards.
38
The voluntary provincial plan of the federal statute is complicated by the fact that Ontario had a statute that required grading of farm products that applied grade names to apples that were the same as the names used under the federal statute. So, the farmer, meeting the requirements of the Ontario statute, must conform to the standards of the federal statute. Thus, any of his products that were sold intraprovincially were subject to federal regulation under the trade and commerce power. The Court held that Part I of the federal statute was an invalid attempt of the federal government to regulate local trade under its power to regulate trade and commerce. [t]he statute . . . requires provincial participation in order to make the application of the federal statute inevitable in local trade. The true nature, the pith and substance, of the federal programme is exposed by the circumstances and context in which it was enacted and now enforced. The presence of the provincial Act did not of itself invalidate the federal action, but it forms part of the surroundings to be scrutinized in discerning the substantive core of the federal legislation. 142
Hence, the Court held that the provinces had power to control "purely intraprovincial transactions," even if the province's control over the intraprovincial transaction might have an impact on international or interprovincial transactions.
4 3 By contrast, the United States' commerce power gives the federal government the power to control any state activity or transaction that has an "affect" on interstate or international trade. The United States courts only need to inquire whether Congress' determination that an activity affects interstate commerce has a rational basis.' 44 Further, the analysis suggested by the court in the Dominion Stores case interpreted the trade and commerce power as only a federal power over international and interprovincial transactions. This interpretation suggested that "purely intraprovincial transactions" are not a matter with which the federal parliament may interfere. Thus, the division of federal and provincial power in the area of trade and commerce gives the federal government power if the transaction is interprovincial or international and is not related to "purely intraprovincial transactions." 264, 277 (1980) (holding that when Congress has determined that an activity affects interstate commerce, the courts need inquire only whether the finding is rational).
Justice Rehnquist concurred with the result in the case, but criticized the majority's statement of the test. He stated:
In my view, the Court misstates the test. As noted above, it has long been established that the commerce power does not reach activity which merely "affects" interstate commerce. There must instead be a showing that regulated activity has a substantial effect on that commerce. Id. at 312. In Smylie, a timber harvester had been granted a license to harvest from provincial lands. Then, the provincial legislature passed an Act that required any timber harvester taking timber from provincial land to process the timber in Canada before the timber could be exported.' The timber harvester argued that this condition on the exportation of timber interfered with the trade and commerce power of the federal legislature under section 91(2) of the British North American Act.' 49 The Smylie court held that the timber harvester must comply with the exportation condition that the provincial legislature had imposed on licenses that it sold. The court rejected the timber harvester's argument on the grounds that the provincial legislature had the power to dictate how it disposed of its property under section 92(5) of the British North American Act. 50 The court reasoned that the Provincial Legislature in passing this Act are dealing with property belonging to the Province, over which they have the fullest power of control. They are entitled to sell it or to refuse to sell it; and if they sell, they have the right, in my opinion,
to impose upon the purchaser such conditions as they deem proper with regard to the destination of the timber after it is cut, including the state in which it shall be exported, just as they have the right in selling cattle from the farm at their Agricultural College to stipulate that the purchaser shall not export them alive. The condition that the timber shall be sawn into lumber before exportation in the one case no doubt reduces the quantity of logs exported, just as the supposed stipulation in the other case reduces the quantity of live cattle exported, but in each case the matter is one purely of internal regulation and management by the Province of its own property, for the benefit of its own inhabitants. 5 '
Thus, the Smylie decision gives the provincial legislature wide latitude when it is acting as the proprietor in disposing of its own property. Section 92(5) of the Constitution Act, 1867 confers the power to make laws in relation to "the management and sale of the public lands belonging to the province and of the timber and wood thereon". The general legislative power over "property and civil rights in the province," among its many functions, gives power over provincially-owned property which is not covered by s. 92(5), for example, personal property. These legislative powers over public property enable the provincial Legislature to act like a private proprietor in disposing of the province's own property. This means provincial Legislature may legislate terms as to the use or sale of provincial property which it could not legislate in other contexts, for example, a stipulation that timber be processed in Canada, or that no Chinese or Japanese labour be employed in cutting timber. [Vol. 4:131 these treaties are to be made between the British Empire and other foreign countries.1 5 4 This unusual constitutional provision is a result of the gradual evolution of Canada from a colony of the British Empire to a fully, independent nation. 15 As a result of this unusual provision and the unforeseen position of Canada in the international community, it is uncertain what powers the federal Parliament has in the area of treaty-making and enforcement. Also, it is uncertain what powers the provincial Parliaments have in these areas. One Canadian commentator noted that once Canada attained "international personality independent of support from or subservience to Great Britain," section 132 became obsolete. 56 The question of what effect section 132 had in the foreign affairs of Canada was addressed in the Labour Conventions case. ' In the Labour Conventions case, the federal government of Canada had adopted conventions as a member of the International Labour Organization of the League of Nations. 5 8 The conventions dealt with limiting working hours of employees in industrial activity, creating minimum wages, and requiring a weekly rest for employees. 5 9 Then, three statutes were passed by the federal Parliament to enforce the conventions.1 6 0 The question that was presented to the Privy Council was whether the treaty entered by the federal government of Canada was properly enacted by the federal 154 . See HOGG, supra note 121, at 249. Hogg explained:
[I]n 1867 the conduct of international affairs for the entire Empire was still firmly vested in the British (imperial) government, and it was the British government which negotiated, signed and ratified all treaties which applied to the Empire or to any part of the Empire. The treaties were then submitted to the colonial governors for implementation in their colonies. The framers of the Constitution Act, 1867 assumed correctly that the international obligations of the new Dominion of Canada would also be created by the imperial government in Britain. Accordingly, the Constitution Act, 1867 was silent as to the power to make treaties, and contemplated the performance only of "Empire" treaties. legislature or whether the obligations of the treaty were in the area exclusively assigned to the provincial legislature under section 92(13) of the Constitution, viz., Property and Civil Rights in the Province.
The Privy Council held that the federal statutes were invalid. The Council reasoned:
For the purposes of ss. 91 and 92, i.e., the distribution of legislative powers between the Dominion and the Provinces, there is no such thing as treaty legislation as such. The distribution is based on classes of subjects: and as a treaty deals with a particular class of subjects so will the legislative power of performing it be ascertained. No one can doubt that this distribution is one of the most essential conditions probably the most essential condition, in the inter-provincial compact ....
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The Council continued:
It would be remarkable that while the Dominion could not initiate legislation however desirable which affected civil rights in the Provinces, yet its Government not responsible to the Provinces nor controlled by provincial parliaments need only agree with a foreign country to enact such legislation: and its Parliament would be forthwith clothed with authority to affect provincial rights to the full extent of such agreement. Such result would appear to undermine the constitutional safeguards of provincial constitutional autonomy. Hence, the Council held that the provincial parliament had the authority to enact legislation in the area of labor under its power within the class of subjects "property and civil rights in the province." ' all provinces (or all affected provinces) agree to implement a particular treaty, then Canada can adhere to the treaty without reservation. Even where prior provincial consent has not been obtained, Canada may feel free to adhere to a treaty because it includes a "federal state Clause"; under such a clause a federal state undertakes to perform only those obligations which are within central executive or legislative competence, and undertakes merely to bring to the notice of the provinces (or states or cantons), "with favourable recommendation" for action, those obligations which are within regional competence. Another device which enables a federal state to adhere to a treaty upon a subject matter outside central legislative competence is a "reservation"; upon the ratification of the treaty, if it contains no federal state clause, and if provincial agreement has not been obtained, the federal state may add a reservation in respect of obligations within provincial competence, which will make clear that the federal state is not binding itself to those obligations. Both Miller and the Trojan court recognized the need for reciprocity in order to develop fair trade between Canada and the United States in the area of sub-national government procurement. However, the need for reciprocity may be a stumbling block to achieving free and fair trade in the area of sub-national government procurement. As the above discussion has suggested, the framework of the American brand of federalism under its Constitution gives agreements entered by the federal government supremacy over state statutes and regulations. The discussion of the Canadian brand of federalism under its Constitution has made it clear that the same relationship is not true between the federal government of Canada and the Provincial governments. Indeed, the Canadian brand of federalism gives the Provincial governments power over parts of international agreements that fall within the enumerated provincial power outlined in section 92 of the Canadian Constitution.
Promoting free trade within the international community may have many economic benefits. However, achieving fair trade requires an understanding of how other systems of government work. The United States and Canada are close trading partners and both have federal systems of government. Despite these similarities, there are differences that require thought and analysis before binding sub-national governments to international agreements.
The "next logical step" may be for the United States to enter into an agreement with Canada to open up sub-national government procurement between the two nations. However, this "next logical step" may become a stumbling block to the creation of free and fair trade between the two North American federations. Instead of calling for the opening up of sub-national government procurement at this time, government procurement at the federal level should be scrutinized and there should continue to be an expansion of the list of federal 172. 916 F.2d at 907 n.6. 
